File No. FD-FP-2021(MISC)/30/2023-4FP2 1

1/609062/2023
QL |O:f—P:0“ 23 e
&3 fegm
(€3 YR&s-2 7")
A feg,
Ure IH © AYJ fegar @ Wt
IS € FfHAGY;
g fauct afimaa w3
AHJ A IH68 AfAcel
femr.- Regarding Proper implementation of Section 49 of the Punjab
Transparency in Public Procurement Act, 2019 Read with Rule 42 of the
Punjab Transparency in Public Procurement Rules, 2022.
-
HH& /HH3t A,
udas fer @ oo fea|
2. NS feg foue & gefes I8 3 i3 B3 fegar @ fimrs feg wifenr I fa

A" I feu yJtee It A= ‘The Punjab Transparency in Public Procurement Act 2019" W3
for &% FEU3 Rules 2022 B9 J e € gege Ju fegar @8 fon € uge &t &5t 7
It frim I fegmar § SBFemt TG FILEM W3 Ade IAT T HIHE I3 U faar I

3. for et fon A" wZ<de A58 234 © WU Agdd! U3d &: 18760
fi3t 06.07.2023 T andft 3me IT fBfemr AeT I fd ‘The Punjab Transparency in Public
Procurement Act 2019’ W3 foR wils &€® 32 ‘The Punjab Transparency in Public
Procurement Rules 2022’ Tt 85 & Ugsr a38! wald!l gerdl A=|

A=t 1 @ wrws %%%

Baljit Kaur
Deputy Secretary
28/07 /2023



' Olo Secretary Expendit re b 77\ OUWA_ 9
Arjun Sheoran - e 'ﬁ_"“(“ 1V Ependiue - Receiwel dodoy e

Piary o,{f‘&:W'PM 2 6,
2442445/2Q3(§{QE RFocate General, Pb. Date a o o V'V }U
. HAP— WEIAE 7595, YAy Ao
o . Advocate-General, Punjab SE
@a q Tel.: 0172-2740287
o : ‘ 0172-6612280 ~
By O DONo._ |87 £
E f\] & 0172-6612222 6" July, 2023
i | &7

ub:  CWP-10322-2023, CWP No.10972 of 2023

Titled as Wah Kong Construction India Pvt. Ltd. and others Versus State of Punjab & ors.
In Re: Lack of proper implementation of S

ection 49 of the Punjab Transpare ih Public NVP\
Procurement Act, 2019 Read with Rule 42 of -the_Punjab ‘MM‘ @hini Public
Procurement Rules 2022. ' A \s -

{ SECRETAR! { Finunce
. ok i it ant 0
0 D/1s T ' ‘ pepartm

ear {‘

W%
R This is to bring to your kind_notice that many

\ble Punjab and Haryana High Court in “tender matters”
tion or not consideratLon of the bid submitted by the petition T party. In all these case

18 disposed of with an
the representation/complaint of the
in_most cases, though an appellate adjudication
unjab Transparency in Public Procurement Act,
not being properly implemented or in many cases not implemented at

sion before the Hon’ble High Court and thus also
Sc(q ¢ urdening the office of the Advocate General, Punjab as well as other senior State Authorities. It is also .

leading to depriving the rejected bidders of an opportunity to file an appeal before the concerned \

procuring agency and instead rushing to the High Court. It also takes away an opportunity to decide and

resolve the matter at the leve] of the executive authorities itself.

P’& }V‘ﬂ P"f W%ectbn 3 of the . 2019 Act
=G

ove. Departments/Agencies/lnstrumentalities/Trust/C ommission/Societies/PSU and other

“statutory/constitutional authorities including local bodies like panchyats and Municipal Bodies all come
with in the ambit of term procuring entity and therefore m

11 0L

paie

g order in terms of
undersi ned has noticed that
Process has been ciivisaged as per Section 49 of the P
’.'201 9, iowever, the said provision is

shows that all

ust comply with the mandate of the Act, 2019,
- The relevant part of the said Section is reproduced as under:-
° “Section 3: This Act shall apply to all procurements which are met from the Government Accounts,
& Se including the Consolidated Fund of the State. Public Accounts and Contingent Fund of the State. (2) For the
.“:Q ‘i — purposes of this Act, “procuring entity” means,-
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: S Furthermore, Section 5 & 6 of the Act prescribe certain fundamental principles to be
followed during public procurement and the necessity of the documentary record for the procurement
proceedings .Section 7 of the Act provides code of integrity for procurement entities and bidders.
Furthermore the subsequent chapters deal with other relevant areas regarding procurement planning (Ch.-

3), pre tendering (Ch.-4), tendering (Ch.-5), procurement methods (Ch.-6), bid evaluation and award of
- contract etc. (Ch.-7).

Section 49 of the 2019 Act provides for the provisions of appeal and is reproduced as
follows: ’

“49. (1) Subject to section 50, if any bidder or prospective bidder is aggrieved that any decision, action or
omission of the procuring entity is in contravention to the provisions of this Act or the rules or guidelines
issued thereunder, he may Jile an appeal to such officer of the procuring entity, as may be designated by the
proouring entity for the purpose, within such period, as may be prescribed clearly giving the specific ground
or grounds on which he feels aggrieved: Provided that after the declaration of a bidder as successful in terms
of section 42, the appeal may be filed only by a bidder who has submitted a bid with the procuring entity:
Provided. further that in case a procuring entity evaluates the technical bid before the opening of the
Jinancial bid, an appeal related to the matter of financial bid may be filed only by a bidder whose technical
bid is found to be acceptable. '
y (2) On receipt of an appeal under sub-section (1), the officer designated under that sub-section
shall, after affording a reasonable opportunity of being heard to the parties, determine as to whether or not
the procuring entity has complied with the provisions of this Act, the rules and guidelines made thereunder
and the terms of the pre-qualification documents, bidder registration documents or bidding documents, as the
case may be, and pass an order accordingly which shall be Jinal and binding on the parties to the appeal.

(3) The officer to which an appeal may be filed under sub-section (1) shall be specified by the
procuring entity in the pre-qualification documents, bidder registration documents or bidding documents, as
the case may be.

(4) While hearing an appeal under this section, the officer concerned shall Jollow such procedure,
as may be prescribed.

(5) No information that would impair the protection of essential security interests of India, or
impede the enforcement of law or fair competition, or prejudice the legitimate commercial interests of the
bidder or the procuring entity, shall be disclosed in a proceeding under this section.”

o Therefore, you are requested to ensure that if and when appeal is filed by the petitioner
under Section 49 of the Ptinjab Transparency in Public Procurement Act, 2019, the same is considered
and decided by the appellate authority as per the Act and Rules there under, after giving due hearing to
the petitioner or his representative and pass a speaking order in accordance with law. The matter was must
be preferably disposed off within 30 days from the date of receipt, in view of the Rule 42 (4) of the

Punjab Transparency in Public Procurement Rules 2022,
. ' The relevant part of the said Section is reproduced as under:-
“42. Procedure for disposal of appeal.

€] The Appellate Authority, upon receipt of appeal, shall issue notice accompanied by copy of appeal, affidavit
' and documents, if any, to the respondents and fix the date of hearing of appeal. :
(2) On the date fixed for hearing, the Appellate Authority shall.-

(a) hear all the parties to appeal présent before him; and
(b) peruse or inspect documents, relevant records or copies thereof relating to the matter.

' 3) After hearing the parties, perusal or inspection of documents and relevant records or copies thereof relating to
the matter, the Appellate Authority concerned shall pass an order in writing and provide the copy of order to
the parties to appeal free of cost. : i
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4. The Appellate Authority shall dispose off the appeal within a period of thirty days from the date of its receipt.
. In case the Appellate Authority is unable to dispose off the appeal within thirty days, the reasons for the same
shall be recorded in the decision.

(6))] The order passed under sub-rule (3) shall also be published on the State Public Procurement Portal.”

It is further suggested that in the future the name and designation of the appellate-
authority be mentioned in the tender documents/pre-qualification documents/bidding documents/bidder
registration documents, as the case may be, in compliance with Section 49 (3) of the 2019 Act.

Therefore, you are requested to kindly ensure that all necessary steps are taken to ensure
implementation of the Punjab Transparency in Public Procurement Act, 2019 and Punjab Transparency
in Public Procurement Rules 2022, especially Section 49 and Rule 42 specifically. This ought to be done
to ensure transparency and accountability in public procurement in Punjab and to avoid unnecessary
burden of litigation on the Hon’ble High Couit and Stute Authorities, in the spirit of Punjab Dispute
Resolution and Litigation Policy 2020 and inconsonance with the State’s statutory and Constitutional
obligations. '

~ Treat it'as most urgent.

With Regards
Yours Sincerely,

M.No. 9592771330
sheoran.arjun@gmail.com
dag38.agp@punjab.gov.in

Chief Secretary to Govt. of Punjab,
Punjab, Chandigarh ‘



